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� What is the place of water rights in the water governance debate?
� To be clear: water rights are legal rights to abstract and/or use water 

in natural sources (eg rivers) not the putative ‘right to water’
� North/south dichotomy

� Marginal role for water rights in the water governance debate 
� An element of ‘regulation’
� Focus on local law/solutions, even though these may have no effect 

outside the relevant community
� Too costly to implement legal reforms – too costly not to?

� Given that water resources are finite key tasks of water governance 
must include:
� The allocation/re-allocation water among different use sectors
� The allocation/re-allocation water among different users 

� The role and importance of water security: the reality of uncontrolled 
allocation/re-allocation

� Andhra Pradesh (AP) – a progressive state as regards water reform 
(DFID Andhra Pradesh Rural Livelihood Project, IRC Delft and IIT
Delhi)
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� Societies have adopted legal rules concerning the use and allocation of 
water since ancient times

� In the common law tradition water rights generally been linked to land 
tenure rights in terms of use (slightly different approach under civil law) 

� Common law rights to use surface water, canal water and groundwater 
remain in place until modified by statute

� Rights to surface water 
� Doctrine of riparian rights (‘prior appropriation’ doctrine in Western USA)
� Applies to ‘riparian land’ – land adjacent to a watercourse
� Riparian rights are an integral part of the right of ownership of the land in 

question
� Riparian land owner has the right to make ‘ordinary’ use of the water flowing 

in the watercourse without regard to the effect this might have on 
downstream proprietors

� The right to use the water for any other reasonable purpose providing it does 
not interfere with the rights of other proprietors, upstream or downstream 

� The question whether a particular ‘extraordinary use’ is reasonable is a 
question of fact which must be determined by reference to all the 
circumstances

� Rights to canal water
� Riparian doctrine does not apply to canals or other artificial water bodies
� Owner of adjacent land has no rights whatsoever to canal water in the 

absence of some form of "grant or arrangement“ (eg a contract) Rameshur
Pershaud Narain Singh v Koonj Behari Pattuk (1878)

� Taking water without such a grant or arrangement would probably amount to 
theft

� Rights to underground water
� No property in groundwater until expropriated 
� Landowner entitled to sink a well and to extract as much as/he wishes 

irrespective of the impacts on other land owners/uses of water
� Impact of the Coca-cola case

� Limitations of the traditional approaches under common law
� Developed in England’s damp conditions where milling and flooding were the 

main pre-occupations 
� Limitations in England – extensive use of private acts of parliament to get 

around the limitations of riparian doctrine
� Limited effectiveness:

� in connection with water management in arid climates
� in respect of extensive irrigation schemes
� in the face of modern technology (eg submersible electric pumps) 
� in dealing with increased pressure on water resources…
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� Large number of separate acts concerned with narrow sub-

sector aspects of water use and management
� Legislation is implemented by different departments in 

accordance with their own sub-sectoral priorities.
� Focus on development, not management
� Consequently in the absence of an integrated text, the current 

legislative framework does not make provision for:
� the creation of adequate formal mechanisms for coordination and 

integrated planning at the State, basin and sub-basin levels;
� the development, adoption, implementation and review of formal 

policies and water resource management plans at state, basin or 
sub-basin level;

� the sufficient integration of environmental issues into water use;
� the allocation and/or re-allocation of water resources to, or 

among, different uses or use types
� Water, Lands & Trees Act 2002 represents a move towards a 

more integrated approach but has significant limitations 
� Water rights largely governed by Indian common law

� As a result of increased demand, most of AP’s river basins are 
‘closed’ or approaching ‘closure’ in all but the highest rainfall 
years. In other words available water resources are fully allocated

� The era of engineering solutions is nearly over
� While farmers pay irrigation tax, neither they nor the water user 

associations that represent them have any contractual legal 
entitlements to receive water. Consequently there are few 
incentives to ensure the delivery of irrigation water or the effective 
operation of irrigation systems once they have been constructed.
In any event clear abstraction rights do not exist. In any event the 
Irrigation Department could not comply with contracts

� Wells are failing due to over-abstraction – a race to the bottom
� Water is being de facto reallocated in an unplanned manner that 

does not take account impacts on existing uses & livelihoods
� from irrigation to urban/industrial use – water supply schemes, 

factories, private tankers
� from one irrigation scheme to another
� from one village water supply to another village or another sector
� from irrigated agriculture to rain-fed agriculture as a result of water 

shed projects (eg construction of check dams)
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� Many countries faced with increased demand for increasingly scarce 

water resources have undertaken reforms to introduce ‘modern water 
rights’

� Modern water rights 
� are established on the basis of a legal instrument (eg licence permit, 

consent)
� specify the quantity that may be abstracted and/or used (by volume or 

share of available resource)
� are of long term duration (typically 10-15 years, possibly longer for major 

investments)
� are use rather than ownership rights but are nonetheless a  form of property

or quasi property right (ie this is more than mere ‘regulation’)
� confer legal security on those who hold them as

� they are legal rights which have economic value are protected by law
� the water to which they relate cannot be re-allocated to other users except on 

public interest grounds and subject to the payment of compensation (or the 
provision of water from an alternative source)

� apply to surface water & ground water except for specified ‘free’ uses (eg
watering household plots

� are subject to conditions which may be general &/or specific which relate to 
how water is to be used, measured, returned

� are not tied intrinsically to a specific plot of land thus opening the possibility 
of re-allocation through trade

� Allocation of water rights takes place
� initially, on the basis of proven historic use
� subsequently, on the basis of agreed priorities, river basin management 

plans, ecological factors (minimum flow requirements etc)
� Requirements: data, planning resources, monitoring & enforcement, 

which clearly have cost implications
� Contractual water rights 

� Somewhat overlooked in the literature
� US Bureau of Reclamation: 25 year contracts
� New – possibility of compensation in cases of non-compliance

� Benefits of modern water rights
� Permit the orderly allocation/re-allocation of water among different 

users/use sectors
� Because they are property/quasi property rights they confer substantive 

water security on rights holders even if this means accepting less water
� Promote more accountable and effective decision making

� by government agencies charged with the allocation/re-allocation of water
� within specifically created water governance structures such as multi-

stakeholder platforms and mechanisms to make and implement ‘hard 
decisions’

� by promoting ‘buy-in’ among those affected
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� Introducing a system of modern water rights in AP would clearly 

pose a number of challenges including:
� the sheer number of bore-wells, 
� difficulty of predicting availability in hard rock aquifers, 
� size of the state and number of water users
� winning the political argument (including rebutting the possible argument 

that modern water rights=water privatisation)
� Cost and human resources may not be such a challenge as could be

expected in AP (pattar passbook experience)
� Other countries’ experience may be useful but an AP solution would 

be necessary including:
� the possibility of group rights being conferred at panchayat and/or WUA 

level
� a role for panchayats in local allocation/implementation
� the introduction of contractual rights for irrigation
� conferring water rights on the Irrigation Department in trust for 

WUAs/farmers 
� Gradual approach – basin, by basin prioritise rights for drinking 

water supply
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� AP, like many other places is approaching the end of the era of 

engineering/technical solutions 
� It is easy to agree on the need for better governance but in AP as 

in many other developing/transition countries the topic or water
rights has been largely ignored 

� The introduction of a modern water rights regime will be a major
challenge, one that has been dodged in many 
developing/transition countries to date for a range of reasons 
including cost and complexity

� Unless water consumption can be reduced then what other 
options are there but to rationally allocate what water is available 
and to create clear and secure legal entitlements to use water?

� How can participatory governance structures operate effectively 
if water users are mere spectators without legal rights over water 
that they can assert against other users/sectors and if necessary 
the state?  


